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Chairman Coburn, Ranking Member Carper, and Members of the Subcommittee, the
American Medical Association (AMA) appreciates the opportunity to provide our views
regarding specialty hospitals and their role in a competitive marketplace.

The AMA strongly supports and encourages competition between and among health facilities
as a means of promoting the delivery of high-quality, cost-effective health care. Specialty
hospitals are key to that goal. They increase competition for hospital services by providing
patients with more choices and by forcing general hospitals to innovate in order to stay
competitive. Some general hospitals have even admitted that the entry of a specialty hospital
in their area has been akin to a “wake-up” call. Specialty hospitals have improved care for
Medicare beneficiaries and other patients, and patient and physician satisfaction with these
hospitals is extremely high.

Hospitals that provide care for a specific type of patient or a defined set of services are not
new. Specialty hospitals have been in existence for decades. For example, Delaware's Alfred
I. DuPont Hospital for Children has provided specialty hospital care to thousands of children
from across the country since its founding in 1940. Numerous market dynamics have led to
the increase in physicians’ desire to own and operate these hospitals in recent years. Since
1995, the number of hospitals that focus on cardiac, orthopedic and surgical services has



grown. This growth has led to concern among general hospitals who must compete with these
facilities. The hospital associations and many general hospitals are vigorously attempting to
eliminate this competition, employing anticompetitive practices to stifle competition.

Consistent with medical ethics, the AMA supports physician ownership of health facilities,
and referrals by physician owners, if they directly provide care or services at the facility. The
growth in specialty hospitals is an appropriate market-based response to a mature health care
delivery system, as well as a logical response to incentives in the payment structure for certain
services and the increasing medical needs of elderly patients.

Although general hospitals have not been harmed financially as a result of physician owned
specialty hospitals, they claim that the playing field is not competitive because specialty
hospitals take away lucrative services that general hospitals use to subsidize other community
services. The Federal Trade Commission (FTC), the Department of Justice (DOJ), and many
others, believe that cross-subsidization of services by general hospitals is a market distortion
that must be eliminated to preserve competition. The AMA agrees.

Changes are needed in the inpatient and outpatient Medicare prospective payment systems to
more accurately reflect the relative costs of hospital care, thus eliminating the need for cross-
subsidization of services by general hospitals. The Medicare Payment Advisory Commission
(MedPAC) has recommended specific changes to the Medicare hospital payment system to
accomplish this end, and the AMA supports those recommendations. In addition, we support
policy changes that would help ensure the financial viability of “safety-net” hospitals so they
can continue to provide access to health care for indigent patients. Combined, these changes
would ensure the continued financial stability of general and safety net hospitals, further
enhancing competition in the market for hospital services.

For these reasons, the AMA urges this subcommittee to support competition, not an

extension of the moratorium on physician referrals to specialty hospitals.

THE MORATORIUM ON SPECIALTY HOSPITALS SHOULD EXPIRE
AND NOT BE REINSTATED

The Medicare Prescription Drug, Improvement, and Modernization Act of 2003 (MMA)
imposed an 18-month moratorium on referrals of Medicare and Medicaid patients by
physicians investors in certain specialty hospitals not already in operation or under
development as of November 18, 2003." The MMA required the Medicare Payment Advisory
Commission (MedPAC), in consultation with the Government Accountability Office (GAO),
and the Secretary of the Department of Health and Human Services (HHS) to conduct studies
of specialty hospitals and report their findings and recommendations to Congress.

' The MMA defined specialty hospitals as those primarily or exclusively engaged in cardiac, orthopedic, surgical
procedures and any other specialized category of services designated by the Secretary.



According to the GAO,” there are 100 existing specialty hospitals that focus on cardiac,
orthopedic, women’s medicine, or on surgical procedures.” Of the 100 specialty hospitals
identified by the GAO and 26 others under development in 2003, there were various
owners/investors, including both hospitals and physicians. Seventy percent had some degree
of physician ownership. One-third of these specialty hospitals were joint ventures with
corporate partners, one-third were joint ventures with hospitals, and one-third were wholly
owned by physicians.

The moratorium is due to expire on June 8, 2005. As of May 12, 2005, the GAO, HHS and
MedPAC had all completed their MMA-required reports. Because these studies are complete
and they demonstrate that specialty hospitals do not harm general hospitals—in fact, they
show that specialty hospitals improve patient care—the AMA believes the moratorium should
expire. There is no need for an extension of the moratorium, nor for imposition of a de facto
moratorium as the Centers for Medicare and Medicaid Services (CMS) has indicated by its
announcement to delay approval of applications for new specialty hospitals until 2006.

THE RECENT GROWTH OF SPECIALTY HOSPITALS IS A RESULT OF
PATIENT AND PHYSICIAN NEED

There are numerous factors that have contributed to the growth of specialty hospitals,
including:

e Many physicians are frustrated over hospital control of management decisions and
investment decisions that affect their productivity and the quality of patient care.
Physicians often have little or no involvement in governance and management, control
over reinvestment of profits in new equipment, or influence over scheduling and staffing
needs for cases performed in the operating room. They believe that hospitals are not
collaborating with them to align hospital processes or engage in joint ventures. Physicians
who invest in specialty hospitals are able to increase their productivity, improve
scheduling of procedures for patients, maintain appropriate staffing levels, and purchase
desired equipment—all of which improve the quality of patient care.

e Advances in technology (e.g., minimally invasive surgery) have allowed care to be
provided in a variety of settings.

e Data shows that facilities that focus on certain procedures and perform a significant
number of them have better quality outcomes.

? See U.S. General Accounting Office, Specialty Hospitals: Information on National Market Share, Physician
Ownership, and Patients Served, GAO-03-683R (April 18, 2003); and U.S. General Accounting Office,
Specialty Hospitals: Geographic Location, Services Provided, and Financial Performance, GAO-04-167
(October 22, 2003).

3 This number excludes numerous other specialty hospitals that have been in existence for some time, such as
eye and ear hospitals, children’s hospitals, and those that specialize in psychiatric care, cancer, rehabilitation,
and respiratory diseases.



¢ Business partners willing to provide capital and management expertise are more readily
available.

SPECIALTY HOSPITALS DEMONSTRATE HIGH
EFFICIENCY, QUALITY AND PATIENT SATISFACTION

For various reasons, specialty hospitals have achieved better quality, greater efficiency,
and higher patient satisfaction than general hospitals. Specialty hospitals are able to
achieve production economies by taking advantage of high volumes of a narrow scope of
services, and by lowering fixed costs by reengineering the care delivery process. Managerial
and clinical staff at specialty hospitals focus on a relatively narrow set of tasks, thus providing
the capability to perfect those tasks and benefit from increased accountability for the quality
of care provided to patients. According to the Center for Studying Health System
Change, the health services literature supports the premise that “focused factories” can
lead to higher quality and lower costs as a result of more expert and efficient care.’

Managers of specialty hospitals consistently report the factors they perceive as critical to
achieving high quality patient outcomes: high volume and high nursing intensity.’

Specialty hospitals tend to have higher nurse-patient ratios despite the fact that physicians at
specialty hospitals contend that they spend about 30% of their operating expenses on labor,
compared to 40 to 60% for general acute-care hospitals.

Physician control and facility design also increase productivity and quality. Specialty
hospitals improve patient access to specialty care by providing additional operating rooms,
cardiac-monitored beds, and diagnostic facilities. Specialty hospitals offer newer equipment,
more staff assistance and more flexible operating room scheduling, thereby increasing
productivity and physician autonomy over their schedules. Patients are therefore able to
benefit from the higher productivity and increased flexibility in scheduling their procedures.

The 2005 HHS/CMS study suggests that measures of quality care at specialty heart
hospitals were at least as good and in some cases better than general hospitals.’ In
addition, complication rates and mortality rates were lower at specialty hospitals, even when
adjusted for severity. There were lower rates of readmission for moderately ill patients in
orthopedic hospitals, and lower rates of infection due to medical care, post operative hip
fracture, post operative deep vein thrombosis, and post operative sepsis in all specialty
hospitals.” Furthermore, CMS found that patient satisfaction was extremely high in the
specialty hospitals studied, and patients had very favorable perceptions of the clinical quality

* Kelly J. Devers, Linda R. Brewster and Paul B. Ginsburg, Specialty Hospitals: Focused Factories or Cream
Skimmers? HSC Issue Brief Number 62, April 2003.
> John E. Schneider, PhD, et al., Economic Policy Analysis of Specialty Hospitals, February 20, 2005.
® Study of Physician-owned Specialty Hospitals Required in Section 507(c)(2) of the Medicare Prescription
Drug, Improvement, and Modernization Act of 2003, Department of Health and Human Services, Centers for
Medicare and Medicaid Services, (2005).
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of care they received.® Significantly higher nurse-to-patient ratios and very knowledgeable
nurses contributed to the positive experiences noted by patients and their families.

Specialty hospitals are well positioned to address projected increases in demand for cardiac,
orthopedic, and surgical services because they are a more efficient and effective way to
deliver these services. In 2002, for example, 500,000 patients were diagnosed with
congestive heart failure. With the estimated number of Americans at risk of cardiovascular
disease projected to mushroom over the next decade, cardiovascular surgeons and
cardiologists will need to see twice as many patients in ten years as they see today. Aging of
the population, population growth, higher functioning and higher quality of life expectations
associated with the baby boom generation are driving increased demand for cardiac,
orthopedic, and surgical services. The greater efficiency of specialty hospitals will better
enable physicians to care for these patients. Furthermore, the GAO found that 85 percent of
specialty hospitals are located in urban areas and tend to locate in counties where the
population growth rate far exceeds the national average.’

Patient satisfaction with specialty hospitals is extremely high. They enjoy relatively
greater convenience and comfort, such as lack of waiting time for scheduled procedures,
readily available parking, 24-hour visiting for family members, private rooms, more nursing
stations that are closer to patient rooms, decentralized ancillary and support services located
on patient floors, and minimized patient transport. Specialty hospitals have engaged in
extensive collection of data on quality and patient satisfaction, and use the data to modify care
processes. Because of the smaller size and narrow focus of specialty hospitals, they are more
nimble and flexible to quickly respond to modify care processes as perceived necessary.

GENERAL HOSPITALS EMPLOY ANTICOMPETITIVE TACTICS
IN RESPONSE TO INCREASED COMPETITION

As physicians began seeking greater involvement in the governance and management of
patient services provided at hospitals, many who ultimately became investors in specialty
hospitals tried initially to form joint ventures with hospitals to expand the availability of
cardiology and orthopedic services. In many cases, the hospitals declined to enter into joint
ventures with physicians. In other cases, the hospitals opened units or specialty hospitals of
their own. By and large, however, general hospitals have become staunch opponents of
physician owned specialty hospitals.

According to the GAO, the financial performance of specialty hospitals tended to equal or
exceed that of general hospitals in fiscal year 2001."° The 55 specialty hospitals with
available financial data tended to perform better than general hospitals when revenues and
costs from all lines of business and all payers were included. When the focus was limited to
Medicare inpatient business only, specialty hospitals appeared to perform about as well as
general hospitals."!

S1d.

’ GAO, supra note 2.
" 1d.
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Although they claim to support healthy competition, general hospitals have recently engaged
in an aggressive assault on facilities owned and operated by physicians which they have
characterized as “niche-providers” (e.g., ambulatory surgery centers, GI labs, imaging
facilities, radiation oncology centers). The hospital industry has engaged in numerous
focused strategies to prohibit physicians from opening a competing facility. Three core
strategies the hospital industry is employing to address physician ownership of specialty
hospitals are:

e Preemptive strike strategy—The hospital establishes its own specialty hospital and
addresses some of the physician concerns, but does not offer physicians an opportunity for
investment. Some hospitals also implement this strategy when a competing hospital or
health system decides to build its own specialty hospital.

e Joint venture strategy with local physicians—The hospital recognizes a competitive threat
from members of its medical staff or other local physicians and decides to engage in a
joint venture with them rather than facing a reduction in the services.

e Roadblock strategy—Hospitals fights physicians that try to open a competing facility by
building barriers and aggressively limiting the potential for developing competing services
by implementing actions to restrict physicians’ capabilities to do so (e.g., adopting
“economic credentialing” or “exclusive credentialing” policies that revoke or refuse to
grant medical staff membership or clinical privileges to any physicians who have an
indirect or direct financial investment in a competing entity).

At the state level, hospitals have initiated several different types of anti-competitive
strategies to limit physician-owned specialty hospitals. These initiatives include, but are
not limited to, the following:

e Adopting legislation banning the creation of any facility that focuses on cardiac care,
orthopedic services or cancer treatment (Florida).

e Proposing legislation prohibiting physicians from having a financial ownership in
specialty hospitals (Ohio and Washington).

e Proposing legislation to expand Certificate of Need (CON) requirements to include other
physician-owned facilities such as ambulatory surgery centers and diagnostic imaging
facilities (Minnesota).

e Resisting efforts to repeal CON legislation (Iowa).
e Proposing legislation and/or regulations requiring specialty hospitals (but not other

hospitals) to provide emergency departments and/or accept Medicare, Medicaid, and
uninsured patients (Washington).



Individual general hospitals have also implemented a variety of anti-competitive
strategies and tactics to discourage their medical staff from investing in competing
specialty hospitals or to harm the medical practice of those who do make such
investments. These initiatives include, but are not limited, to the following (See also Exhibit
A attached to this statement):

¢ Adopting economic/exclusive credentialing/conflict of interest policies and medical staff
development plans that revoke or refuse to grant medical staff membership or clinical
privileges to any physicians or other licensed independent practitioner that has an indirect
or direct financial investment in a competing entity.

e Hospital-owned managed care plans denying patient admissions to competing specialty
hospitals.

e Requiring health plans to sign an exclusive managed care contract or otherwise
discouraging them from contracting with competing facilities.

e Removing physicians that have a financial interest in a competing facility from their
referral and on-call panels.

e Refusing to cooperate with specialty hospitals (i.e., refusing to sign transfer agreements).

e Requiring primary care physicians employed by the hospital or vertically integrated
delivery system to refer patients to their facilities or those specialists that are closely
affiliated with the hospital/health care delivery system regardless of the needs of the

patient.

e Limiting access to operating rooms and cardiac catheterization labs of those physicians
who have a financial interest in a competing entity.

e Removing competing physicians from extra assignments at the hospital, such as serving as
department directors or reading EKGs, ultrasounds, echocardiography, and x-rays.

ETHICAL AND LEGAL SUPPORT FOR SPECIALTY HOSPITALS

The hospital industry’s overarching message is that physicians who invest in a specialty
hospital have a conflict of interest. They use this to justify their strategies to eliminate
legitimate competition. However, it is both ethical and legal for physicians to invest in
and refer patients to health facilities.

AMA ethical opinion E-8.032, “Conflicts of Interest: Health Facility Ownership by a
Physician,” delineates two scenarios where physicians may appropriately make patient
referrals to health facilities in which they have an ownership interest. First, it sets forth a
general rule that physicians may appropriately make such referrals if they directly provide
care or services at the facility in which they have an ownership interest. Second, it describes a
separate situation where physicians may appropriately make such referrals, which arises when



a needed facility would not be built if referring physicians were prohibited from investing in
the facility. In the latter case, the appropriateness of the referrals would not depend upon
whether the physicians have personal involvement with the provision of care at the facility,
but whether there is a demonstrated need for the facility. Physician ownership of specialty
hospitalsi 2and referral of patients for treatment at such facilities fits squarely within this ethical
opinion.

In addition, physicians are legally permitted to own health care facilities and refer patients to
them. The physician self-referral law and the federal anti-kickback statute both set forth very
broad prohibitions that generally prevent physicians from receiving any form of remuneration
in exchange for referrals. Because the laws contain such broad prohibitions that effectively
prevent many legitimate forms of remuneration, they also contain exceptions or safe harbors
that define permissible forms of remuneration. Both laws permit physician ownership of
treatment facilities and referrals to such facilities under various circumstances.”> The
physician self-referral law, the “Stark law,” explicitly permits physician ownership of a
hospital, and referral of patients to the hospital, if the physician is authorized to perform
services at that hospital and the ownership interest is in the “hospital itself” and “not merely
in a subdivision of the hospital.”

The hospital associations, however, claim that physicians who own specialty hospitals should
not be permitted to make referrals to those hospitals under that exception because they claim a
specialty hospital is equivalent to a subdivision of a hospital. They call the use of this
exception a “loophole” to bolster their efforts to eliminate competition from physician owned
facilities.

This claim is simply unfounded. Specialty hospitals are entire hospitals, not subdivisions
of a hospital. They are independent legally-organized operating entities that provide a
wide range of services for patients, from “beginning-to-end” of a course of treatment
including specialty and sub-specialty physician services, and a full range of ancillary
services. A significant number of specialty hospitals also provide primary care, intensive care
and emergency services.

The protection of referrals to an entire hospital, and not just a “subdivision of a hospital,” was
intended to prevent circumvention of the ban on referrals of laboratory services. As originally
enacted, “Stark I,” only prohibited referrals for laboratory services to facilities physician
owned." Tt would be counter-intuitive to prohibit ownership of and referral to a laboratory,
but permit ownership of and referral to a hospital subdivision that provided only laboratory

12 The hospital associations, however, claim otherwise by distorting AMA ethical opinion E-8.032. They claim
that it prohibits physician referrals to facilities in which they have an ownership interest unless there is a
demonstrated need in the community. (July 6, 2004 letter to members of Congress from the Federation of
American Hospitals (FAH) and the American Hospital Association (AHA )) The AMA quickly set the record
straight, but the hospital associations continue to distort AMA policy. (August 4, 2004 letters from Michael D.
Maves, MD, MBA to House Energy and Commerce Committee, House Ways and Means Committee and Senate
Finance Committee.) Although a demonstrated need in the community is one ethical justification for a referral
to a facility that one owns, it is a mischaracterization of AMA ethical opinion to state that it is the only
justification.

1 See generally 42 U.S.C. 1395nn., 42 CFR 411.350- 411.361, 42 U.S.C. 1320a-7b, and 42 CFR 1001.952.

" Public Law 101-239, December 19, 1989.



services. The Centers for Medicare and Medicaid Services (CMS) (then HCFA) confirmed
this intent in its 1992 proposed regulations interpreting the original Stark law. CMS
explained that the exception protected referrals when the physician’s ownership interest is in
the entire hospital and “not merely a distinct part or department of the hospital, such as the
laboratory.”"

In the 1995 Final Rule, there is a protracted discussion of what constitutes a hospital and a
distinct part or department of a hospital.'® CMS defined “hospital” for purposes of the Stark
law as “any separate legally-organized operating entity plus any subsidiary, related, or other
entities that perform services for the hospital’s patients and for which the hospital bills...”"”
A specialty hospital fits squarely within this definition.

In 1993, Congress enacted legislation, referred to as “Stark II,” expanding the ban on
physician referrals from just clinical laboratory services to an entire list of ancillary services
referred to as “designated health services.”'® The hospital ownership exception was
appropriately retained in Stark II, permitting physicians to refer patients to a hospital they
own and where they practice medicine, but prohibiting referrals to a hospital “subdivision”
they own. Thus, the referring physician could still refer patients to a hospital he or she owns
for a course of treatment, but not circumvent the intent of the prohibition by referring patients
to a subdivision of a hospital that only provides one or more of the designated ancillary
services.

As noted, designated health services are ancillary services, not physician services.”” The
Stark laws prevent referrals for ancillary services, not professional services performed
by a physician. Furthermore, the Stark laws specifically prohibit referrals of these services at
locations where the referring physician is not directly involved in the care of the patient.
Under the Stark laws, no referral restriction is imposed if the referring physician personally
performs a service, even if it is an ancillary service that would otherwise be prohibited by the
law. There is also an exception for referrals of ancillary services rendered by another
physician in the referring physician’s group practice, or supervised by that physician, as long
as it is in the same building where the referring physician regularly practices or a centralized
building used by the referring physician for some or all of the designated health services
performed by the group practice. Thus, the Stark laws prohibit physicians from making
referrals for ancillary services at facilities where they do not practice and that provide only
ancillary services.

1557 Fed. Reg. 8588, 8598 (March 11, 1992).

160 Fed. Reg. 41913, 41956 (August 14, 1995).

760 Fed. Reg. at 41956-41957.

'8 Public Law 103-66, August 10, 1993. These ancillary services include clinical laboratory services, physical
and occupational therapy, radiology services (including MRI, axial tomography, and ultrasound), radiation
therapy services and supplies, durable medical equipment supplies (DME), parenteral/enteral nutrients,
prosthetics/orthotics supplies, home health services, outpatient prescription drugs, and inpatient and outpatient
hospital services.

1 Radiation therapy and certain radiology services often encompass a professional component as well as a
technical component, but there is no carve out for the professional service. CMS notes, however, that in most
cases these services will fall under the exceptions for physician service or will not be a referral because they are
personally performed by the physician.



A specialty hospital is an entire hospital that provides a wide range of services for patients. In
addition, physicians who invest in these hospitals and refer patients to them also treat patients
at the hospital. Moreover, specialty hospitals do not provide only ancillary services. As
stated previously, specialty hospitals provide a spectrum of care, from “beginning-to-end” of
a course of treatment, including specialty and sub-specialty physician services, a full range of
ancillary services, and often including primary care, intensive care, and emergency services.
Therefore, a specialty hospital is not equivalent to a hospital subdivision.

There is no credible evidence that physicians are inappropriately referring their patients to
specialty hospitals. Physicians have an ethical and legal obligation to refer patients to the
facility that best meets the needs of the individual patient. The HHS study did not conclude
that physz%cians who have an investment interest in a specialty hospital inappropriately refer
patients.

In fact, it is disingenuous for the hospital industry to claim that physicians have a
conflict of interest when many general hospitals engage in self-referral practices. One
hospital association claims that a “community hospital that tried to buy admissions in this way
would be outlawed.”' Tronically, however, general hospitals often channel patients to their
facilities and services. They do this mainly by acquiring primary care physician practices or
by employing primary care physicians, and requiring those physicians to refer all of their
patients to their facilities for certain services such as x-ray, laboratory, therapy, outpatient
surgery, and inpatient admissions. They also require such referrals by physicians under
certain contractual arrangements or by adopting policies that require members of the medical
staff to utilize their facilities (See Exhibit A).

Hospitals value these controlled referral arrangements to such a degree that they maintain
them despite the fact that many of the hospital owned primary care practices and other
arrangements operate at a loss for the hospital. The hospitals are frequently willing to
subsidize these practices with profits derived from other departments and services provided
by the hospital or health system. Why? It is clear that they only maintain these revenue-
losing groups to control referrals and avoid competition.

The AMA is very concerned about efforts by hospitals and health systems to control
physician referrals as they pose a number of significant concerns. By dictating to whom
physicians may refer, the hospital governing body or administration takes medical
decision-making away from physicians. This introduces financial concerns into the
patient-physician relationship and can run counter to what the physician believes is in
the best interest of the patient. These hospital self-referral practices also limit patient
choice.

To reduce this interference in the patient-physician relationship, the AMA believes that
disclosure requirements for physician self-referral, where applicable, should also apply to
hospitals and integrated delivery systems that own medical practices, contract with group

2 CMS, supra note 6.
2! Charles N. Kahn 111, 4 Health-Care Loophole, Washington Times, February 3, 2005.
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practices or faculty practice plans, or adopt policies requiring members of the medical staff to
utilize their facilities and services.

Despite claims by the hospital associations that physician ownership of specialty
hospitals is a conflict of interest, the data does not support their assertions. MedPAC
found that overall utilization rates in communities with specialty hospitals were similar to
utilization rates in other communities. In addition, of the specialty hospitals identified by the
GAO with some degree of physician ownership, the average share owned by an individual
physician was less than two percent. Of particular significance, the GAO found that the
majority of physicians who provided services at specialty hospitals had no ownership interest
in the facilities. Overall, approximately 73 percent of physicians with admitting privileges at
specialty hospitals were not investors in those hospitals.” Therefore, the majority of
physicians who admit patients to specialty hospitals receive no financial incentives to do so.
Further, of those physicians who do have an ownership interest in the hospital, there is no
evidence that their referrals are inappropriate or have increased utilization.

COMPETITION SHOULD BE PROMOTED
AND MARKET DISTORTIONS SHOULD BE ELIMINATED

The AMA continues to have serious concerns about the tactics being employed by hospitals in
their attempts to eliminate competition by prohibiting physician referrals to specialty hospitals
in which they have an ownership interest. The AMA believes that the growth in specialty
hospitals is an appropriate market-based response to a mature health care delivery system and
a logical response to incentives in the payment structure for certain services. This type of
market response will create an incentive for general hospitals to increase efficiencies to
compete. In fact, it already has. Specialty hospitals have admittedly been a “wake-up” call
for general hospitals in certain communities.

General hospitals are not suffering financially as a result of the growth of physician owned
specialty hospitals. MedPAC found that the financial impact on community hospitals in
the markets where physician owned specialty hospitals are located has been limited.
These hospitals have demonstrated financial performance comparable to other community
hospitals.”* Another study found that general hospitals residing in markets with at least one
specialty hospital actually have higher profit margins than those that do not compete with
specialty hospitals.”

The cross-subsidies that hospitals use from profitable services to provide unprofitable
services should be eliminated by making payments adequate for all services. The FTC,
the DOJ, the Center for Studying Health System Change, and others believe there are inherent
problems in using higher profits in certain areas of care to cross-subsidize uncompensated
care and essential community services. In the July 2004 FTC/DOJ Report on Competition
and Health Care, Recommendation 3 states:

22 GAO, supra note 2.
2 MedPAC, “MedPAC Report to the Congress: Physician-Owned Specialty Hospitals,” March 2005.
2
1d.
25 Schneider, et al., supra note 5.
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Governments should reexamine the role of subsidies in health-care markets in
light of their inefficiencies and the potential to distort competition. Health-care
markets have numerous cross subsidies and indirect subsidies. Competitive
markets compete away the higher prices and profits needed to sustain such
subsidies. Competition cannot provide resources to those who lack them, and it
does not work well when providers are expected to use higher profits in certain
areas to cross-subsidize uncompensated care. In general, it is more efficient to
provide subsidies directly to those who should receive them to ensure
transparency.”

Paul Ginsburg, president of the Center for Studying Health System Change offered the
following theory at a recent conference on the topic of specialty hospitals:

In a perfect world, competition might be the best system. But if you have a lot of
market distortions, competition may not make you better off, and you have to decide
either not to have the competition, or work on fixing the distortions.?’

The AMA agrees and believes that pricing distortions that force hospitals to cross-subsidize
should be eliminated so that competition can thrive. Cross-subsidization is not the
appropriate method to fund community health and medical services. Support for specialty
hospitals in no way diminishes the important role of the general hospital in the community.
Emergency and safety net care are important and necessary aspects of hospital care. To
ensure that hospital payments better compensate for these services so that safety-net
hospitals receive proper funding, HHS should make changes to the Medicare hospital
prospective payment system to minimize the need for cross-subsidization and accurately
reflect relative costs of hospital care.

MedPAC recommends that CMS improve payment accuracy in the hospital inpatient
prospective payment system (PPS) by refining the hospital Diagnosis Related Group (DRG)
payments to more fully capture differences in severity of illness among patients, basing the
DRG relative weights on the estimated cost of providing care rather than on charges, and
basing the weights on the national average of hospitals’ relative values in each DRG.
MedPAC also recommends that DRG relative weights be adjusted to account for differences
in the prevalence of high cost outlier cases.”® The AMA supports such recommendations and
believes that such payment changes will ensure full and fair competition in the market for
hospital services.

The AMA also believes that further policy changes are necessary to ensure continued
provision of uncompensated care and to protect America’s public safety net hospitals.
Nonprofit hospitals are exempt from federal and state income taxes and local property taxes
and have access to tax-exempt financing to help support their provision of uncompensated

*% Federal Trade Commission and Department of Justice, Improving Health Care: A Dose of Competition, July
23,2004.

T Update Conference Report: Specialty Hospitals , Ambulatory Surgical Centers, and General Hospitals,
Charting a Wise Public Policy Course, Health Affairs (May/June 2005).

2 See MedPAC, supra, note 23.
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care to patients. Most nonprofit hospitals also receive Medicare and Medicaid
Disproportionate Share Hospital (DSH) payments to help defray the costs of uncompensated
care. Specialty hospitals, most of which are for-profit entities, provide support to the
community in various other ways. In fact, according to findings from the CMS study, the
total proportion of net revenue that specialty hospitals devote to both uncompensated care and
taxes “significantly exceeds” the proportion of net revenues general hospitals devote to
uncompensated care.”

Public hospitals in the largest metropolitan areas are considered key safety-net hospitals.
These hospitals make up only about 2% of all the nation’s hospitals, yet they provide more
than 20% of all uncompensated care. Safety-net hospitals provide a significant level of care
to low-income, uninsured, and/or vulnerable populations. Compared with other urban general
hospitals, safety-net hospitals are nearly five times as likely to provide burn care, four times
as likely to provide pediatric intensive care, and more than twice as likely to provide neonatal
intensive care. Safety-net hospitals are also more likely than other urban general hospitals to
offer HIV/AIDS services, crisis prevention, psychiatric emergency care, and other specialty
care.

Safety-net hospitals rely on a variety of funding sources. However, to finance the significant
portion of uncompensated care, safety-net hospitals rely on local or state government
subsidies, Medicaid and Medicare DSH payments, cost shifting, and other programs. As a
group, safety-net hospitals are in a precarious financial position because they are uniquely
reliant on governmental sources of financing.

The AMA recognizes the special mission of public hospitals and supports federal financial
assistance for such hospitals, and believes that where special consideration for public
hospitals is justified in the form of national or state financial assistance, it should be
implemented. CMS should correct the flawed methodology for allocating DSH payments
to help ensure the financial viability of safety-net hospitals so they can continue to
provide access to health care for indigent patients. In addition, the current reporting
mechanism should be modified to accurately monitor the provision of care by hospitals to
economically disadvantaged patients so that policies and programs targeted to support the
safety net and the populations these hospitals serve can be reviewed for effectiveness.
Medicare and Medicaid subsidies and contracts related to the care of economically
disadvantaged patients should be sufficiently allocated to hospitals on the basis of their
service to this population in order to prevent the loss of services provided by these facilities.

CONCLUSION

There is no evidence that general hospitals are suffering as a result of the growth of physician
owned specialty hospitals. Specialty hospitals increase competition in the hospital industry
and provide patients with more choice — forcing existing hospitals to innovate to keep
consumers coming to them. This is a win-win situation for patients. Supporting health

2 CMS, supra note 6.
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delivery innovations that enhance the value of health care for patients is the only way to truly
improve quality of care while reigning in health care costs.

Based on the MedPAC, CMS and FTC/DOJ findings and recommendations, the AMA

recommends the following:

e Patients will be better served if Congress does not act to extend the moratorium on
physician referrals to specialty hospitals in which they have an ownership interest.

e CMS should make payment and policy changes outlined above to eliminate pricing
distortions in the market for hospital services.

e  While these payment and policy changes take effect, MedPAC, HHS and others
should continue to monitor specialty hospitals and the impact on general hospitals
and patient care, not stifle healthy competition.

We appreciate the opportunity to testify on this important issue. We urge the Subcommittee
and the Senate to consider the recommendations we have discussed today. We are happy to
work with Congress as it considers these important matters.

14
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10400 West Narth Avepye FC414) 479-2340
Waudwatosa, Wi 53226.2423
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Janyary 30, 2004

Aurora Mediral Grann has harn Hsing you and your group as a referral source for our
patierts with , for some time now. Ta dale, we have been very
pleased with the care you give aur palients,

As Aurora Medical Graup physicians, we are dadicated to Aurora Health Care and its
efforts In Care Management and cantinuity of care. The employers we contract with

For these reasons, wa expect you and yaur group to use Aurora facilities for all of our
referrals. This includes, but is not limited to- outpatient surgery and

T prodéduras, am Imaging and laboratory work, therapy, and inpatient admissions.

We would fike our current relationship to continye, and we anticlpate your full
caoperation.

Sincerely, ‘
FT) N 2 Q
4 . ¥ «Vl’.,f-: 4‘!"‘?‘{\-1'""".
et )
Bartel . Ms%zé’fo&’ ,
" Metro Reg|p

'ﬁirector of Ma'dl.ca‘l Oparations



February 3, 2004

Dear Member of the Wess Allis Memorial Roapital Mediea] Staff:

As you know, thé WAMH Board of Directors recently voided the results of my
election to be Chief of Intemal Medicine gt our hospital. _'accepted the
nomination for this office primarily to work with my colleagues o imprave the

care of our patients af our hospital. I wanted to let you know thet my motivation

and intentions have not changed. I will suppart our new depa.rtmem chief and
remain committed to the physicians and patients ar our hospital.

It is unfortunate that the WAMH administration has chosen to punish me becauss
of my limited associatjon with another hospital system. Aurera has not only
dismissed me from leadership in the Medical Staff but has also removed me from
all cardiology panels, directed my referrals to other cardiologists, interfered with
long established professional relationships and has cancelled my lease for the
offlce space, ending 2 relationship that has existed since my partner Gerry
Meclnerney opened an office at our haspite!l in 1964,

Some of you may own your own offices, share m imaging centets, GI labs or

outpatient surgical centers or have other financial interests which are independent
of Aurora. These are Jegitimate business decisions, American Medical
Association policy opposes econamle credentialing by hospitals, which punishes
members of & hospital staff for owning their own businesses or having
independent financial interests.

Wi Heart
e e
inics, s..

I truly appresiate the suppors you have given. [ haye no intention of leaving our g:;npgg’j“{[': (iﬂidﬁ“dl&
haspital and will continue to be available to see your patiems at West Allis 2424155‘0{ N Guiar Medicine
Memorial Hospital. As physicirns, it is important that we not lose sight of aur i

primary commitment to our patients. Wt Alls, By 3ee7
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Liss L, Armuganian, M.D.. FAL.C.
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S OhioHealth

Corpant; Office
1087 Dexmizon Avenue Colimbye, Ohlo 43201-3201 6141 544-5424 fax 544-5284 weiv.ahinheslthcem

"December 17, 2003

On October 1, 2002, upon the recammendation of a task force comprised of community volunteers, physicians, and
administrators, the OhioHealth Board adopted a policy that a physician who hag a direct or indirect investment in a
competing inpatient facility has a conflict of interest that preciudes the physician from being eligible to apply for
medical staff privileges at an OhioHealth hospital. In the case of a physician who currently has medical staff
privileges at an OhioHealth hospital, the conflict canses a voluatary resignation of such privileges.

You are identified on the public website of the investor-owned New Albany Surgical Hogpital as a "Founding
Physician." The OhioHealth conflict of interest policy would apply not only to an investment by you persanally, but
also to an investment by your employer, business partner, family member or other economigally related person. For
your information I am encloging the "Procedures to Implement Board Policy on Practitioner Conflicts of Interest”
that includes applicable definitions.

Under the conflict of interest policy, NASH investors at OhioHealth hospitals resign their privileges effective after
the New Albany Surgical Fospital begins inpatient aperations. To permit affected physicians ample time to
schedule surgeries appropriately and notify their patients, OhioHealth has determined to accept NASH-investor
resignations at 11:00 P.M., Saturday, January 31, 2004.

Under the OhicHealth Board policy, there will be an appeal process from the initial determination on the issue of
whether you have a direct or indirect investment.

The appeal gyidelines are also enclosed. In light of the uypcoming holiday season, we are modifying the timelines
applicable to the appesl process. If you wish to file an appeal it must be received by OhicHealth's General Counsel
by 12:00 noon December 29, 2003. The appeal hearings should be completed by January 22, 2004.

If there is additional information that you would like us to consider at this time, or if you decide to file an appeal,
please forward it to the OhioHealth Sr. V .P, & General Counsel, Frank T. Pandora II, at 3722 Olentangy River
Road, Suite X, Columbus, Ohio 43214,

On a personal basis, we i‘egret that these circumstances have brought you within the purview of the Board's conflict
of interest palicy. OhicHealth values the confribution you and your colleagues have made in the past, and we are
grateful for the care you give to patients af OhioHealth hospitals.

Very truly yours,

David P. Blom

President and Chief Exeentive Officer
OhioHealth
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PHYSYCLANS >> Sysarna Duff

Not a team player

apen next year hes angerad same Jocal | required by its CON.
cardiologists ahd state officials, “Yon can't be on two teams at
Centrgl Maine Medical Centey in Lewis- | the same time,” he sajd,
ton plans to open a 16-bed cardiology center | . Representatives of Maine Med-
in April 2003, more than two years affer | ical Center in Partland, which
winning cerrificare-of-need approval. operates one of two existing heart
Local cardiologists may apply for privi- | programs in the state, and some

hospital, said the facility weats a dedicated | hospital’s CON petition.

n the larest bartle for profitahle cardinc | team thar will arract a steady stream of
cases, A controversial. physician con- | patients 1o pay for the approximately $6.5 -
tract for 8 Maine heary center slatedto | million capital cost of the heart center, as

leges only if they agres in writing 1o not par- | local cardiologists aygne the policy R
ticipate in & competing cardiac-surgery cen- | amounts ta “ecanomic credential- | ¥
ter. Cenrral Maine Medical Geper would ing" because it dictates where P !
not relgase a written capy of the conrract jt's physicians may admit patients, Walss may o longer
,asking physicians to sign, They claim the policy is 2 way to he able to treat
Chuck Gill, spokesman for the 172-bed | rewaliate against opponents of the patients at Central
Malnie Medical Cantar.

Maine cardiac center wants to limit docs to performing surgeries only at its facility

Economic credentialing is opposed by the
American Medical Associatipn, which
defines it as the “use of economic criteria

-~ unrelated to quality of care or pro-
14| fessional competency” in deter-

mining qualifications for hospital

¥| privileges.

Among the opponents was 560-

i~| bed Maine Medical Center, which
| annually performis more than -

1,600 open-haart surgeries and

¢y 2,000 angioplasties.

“There is no need o have
anather cardiology center only 40
miles away, It is a duplicative pro-
gram that doesni’t improve access
snd quite likely rajses costs,”

20 Modern Healsheare + April J, 2002
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EESOLPTION OF THE BOARD OF DIRKCTORS
N OF T8
| OF |
ST, JORN'S YERCY HEALTH SYSTEM

WHEREAS, 5t. Tehn's Mercy I,'Iealth Bystem ("SBVHB') ownz and operates St Jobn's
Mercy Horpitzl (the "Haospital"), & nonprpm, chariteble hogpital in Weahington, Missouri;

WHEREAS, STMHS s committed to meeting the heslth care needs of the cammunity &
gerves (the "Community!'); ' ]

WHEREAS, the STMES Bosrd of Directors has  dufy to preservs and profecs the beslih
ame charitable assets of the Haspital so that it way fulfili its charitable mission apd s healtheare
ministry in the Commurity: .

WHEREAS, the Tecest growth, in for-pmofit, physician-owned mpecinlty bospifale end
ambulatory surpery centers scroes the nnﬁmhnruisudmpcmmatmchfacﬁiﬁssmdaﬂxa
gimilar physician-owned ventures age . to divert pationt care fom genstal acuie-cars,
chatirable hagpitals, thus aroding the cial vishility of neighbering general hospitals, and

impadring their ability 1o provide emerpency care and other esgential commupity services;

WEHEREAS, the investment of physicians in specislty hospitals, ambulatery mwgery
centers or ether limited-service Hospital competilors crestes financial inpentives thst may
inappropriately &ffect javesting physicians* olinical and referral behaviac;

WEIEREAS, the Baurd af Directors helfeves that the creation of such gpesialty hospéels,
ambularory surgery canters, or other physician-ovned compefing ventures will serionsly impatr
fhe cngoing cheritahle migsion of the Faspitl;

WHEREAS, based ox reqnests #om physiclans and other Commumily members, STMIS
is placning to invest more then $18 million in the Hospital to exhanes the delivery af patiest care
and provide needed capacity for healthen in the Cammunity;

1] 1
WEEREAS, the Board of Dirkciors believes that carwin compeiing investmants by
medical ﬂaﬁ“mmhmmhauﬁpﬁhlé with ths mission of the Hospital end confct with the
Hospile)'s goals to (i) care for all patiams, regardless of ablity to pay: (H) mainialn quality
programs and fasilities, inciuding those p & that cannot be spersted at n profit bot that are
beneficial 4o the overall health of the Chmmunity; and (jii) maintain ou adequate and dedizated
work foros to achicve those evals; Ei ,
l
WHEREAS, the Board of Directors balieves that ceriain competing invesmenss oy
individug] pedical staff mambers made,on or efter Japuary 1, 2004 may crear= an unacceztable
plivalcian-mvestor conflict of in’west.thﬁt thrautens the continued sxisience of (ba Hoepita iz the
Qommuniny; " :

WHEREAS, the Board of Dht’:,ttom has the ohfigition and the moral respopsioility for
privileging the Hospiml's medical staff in the & mamer that supports the quality and availubillty
of catk anc the fAnsneixl survival of the Hospited s facilitios and its henlthears ministry; snd
|
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WHEREAS, after considering the opportynities to cuhance and meintzin the mission of
the Hospital, STMETS Has conchded that affecting saff membership and, privilages is the anly
vieble Way 10 protect the Community, end the ageets of this rbaritable Hespital from, physician-
investors conflicting inferests. i -

NOW, THEREFORE, B IT RESOLVED, that this Board adcpta and epproves the St
John's Merey Hospisal Confiict of hterest Policy (Policy™), which 18 attached to apd hereby
insorporated i this Resolution of the Board.

FURTHER. RESOLVED, that 25 requiréd by the Policy, all applications far appointment
or reappointment to the Medical Staffi be ascompanied by the Conflict of Infarsg Discloswe
Statemens and fhat any Eallure of an applying or reppplying physicisn to sphmit the Conflict of
Interest Disclocure Statsment will cause the application to be ipcomplete and incapable of being
reviewed and approved;

FURTHER RESOLVED, that the Policy be communicated to sil relevant Medina) Staff
members and that the imporiance of the Hospiml's continuing care to the Commmity be
incloded in such comuunication; ang

- f
FURTHER, RESOLVED, thyt the appropriste officers of SIMHES be and bereby are
sthorized and dirsetad 10 pacform such acts as may beneceseary or sppropriate to effectuate the

Policy and the foregoling resolutigns,
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IN THE CIRCUIT COURT OF PULASKI COUNTY, AE’E&NSAS "

THIRTEENTH DIVISION.
: R ' : N ChHAR 22 P 3: 55
BRUCE E. MURPHY, M.I),, PLAINTIFFS ;|
. 8COTT L. BEAL, M.D., CLiCU -COURTY CLERK
DAVID C. BAUMAN, M.D,, '
D, ANDREW HENRY, M.D,, -
DAVID M. MEGO, M,D., AND S
WHJLLAM A- ROLLEFSON, M-D. ' Y
VS, ~ 'No. CV2004-2002
"BAPTIST HEALTH , DEFENDANT

ORDER GRANTING PRELIMINARY INJUNCTION

On this day, ¢oines before the Court the Plaintiffs’ Motion for Temporiry
Restraining Order or Alternatively for Preliminary Injunction, and the Court, after
reviewing all pleadings before it, doth find and otder as follows:

Doctor Bruce Murphy and the other plaintiffs, all of them specialized heart
doctors, have sued Baptist Health asking that Baptist be enjoined from.preventing
. the doctors from practicing medicine at its hospitals. ‘The conrt hereby grants the
preliminary injinction that the doctors request.

STATEMENT OF THE CASE

Baptist Health adopted an Economic Conflict of Interest Policy (Economic
Credentialing) in May, 2003. That policy mandates denial of initial or renewed
professional stafT appointments or clinical privileges at any Baptist Health hospital .
to any practitioner wha, directly or indirectly, acquires or holds an ewnership or
investment interest in a competing haspital.

Raptist Health is a non-profit operation, Baptist and its hoard, of trustees
haye a fiduciary duty to the community they serve. Baptist argues that it is only
able to provide charity care ifit can offset its loss with more profitable cases.
James Harris, testifying in. the federsl court proceeding on behalf of Baptist stated,



Main{aining a trauma center and emergency reom for all
hospitals is not a profitable line of service...but it's something
we must do to fulfill the mission. Low birth weight babies,
those are often difficult cascs, and it’s not a profitable line of
service....another one is psychiatric care, which Baptist Health
has continved to do, even though it’s a very difficult issue
statewidg... -

According to Baptist, Economic Credentialing was implemented to ensure
long term viability and ability to provide such charity care.

Heart surg&y and other expensive surgeries stand as high profit procedures
- for Baptist. The profits from these procedures are used to subsidize unprofitable
operations at its hospitals. :

Baptist, relying ou Mahan v. Avera 1. Luke s, 2001 5,D.9, 621 N.W.2d 150
(2001), usserts that it is in the best interest of the community that physicians who
-have an ownership interest in a competing hospital should not be extended
privileges at Raptist facilities. The argnment is that the physician’s natural
tendency would be to refer patients to the physician’s hospital thereby jeopardizing
" the “charitable™ activities of the enferprise to the detriment of the community. I
canngt answer the gqusstion of whether the aonemic loss dug to the “free” servicas
is so great as to offect the revenue generated by Baptist’s more lucrative activities.

Historically, all of the plaintiffs have been granted privileges by Baptist ta
practice in their hospitals. In March, 1997, the plamtiffs founded Arkapsas Heart
Hospital, which can compets with Baptist for patient referrals. Drs. Murphy and
Beau were notified by Baptist Health that because of a violation of Baptist's
Economic Credentigling, their privileges at Raptist Health hospitals would not be
renewcd cffective February 26, 2004, The Plaintiffs first brought suit in federal
court, however, the federal court dismissed their case for lack of jurisdiction.

The Plaintiffs filed their Motion for Temperarty Resiraining Qrder or
Alternatively for Preliminary Injunction in this Court on February 25, 2004, stating
that Baptist Health’s policy of conditioning privileges to physicians based only on
Economic Credentialitig is contrary to the federal Anti-Kickback Statute, 42, U.S.C,
§1320a-7b(b), the Arkansas Medicaid Fraud Aot, ACA §5-55-111, the Arkansas
Medicaid Fraud False Claims Act, ACA §20.77-902, and is contrary to public and



regulatory pelicy in vzolatnon of the Arkansas Deceptive Trade Practices Act, ACA
§ 4-88-101 et seq.

Under the Plaintiffs’ interpretation of the facts in this case, Baptist’s granting
privileges to physicians is remuneration in oxchange for possible referrals and is, |
therefore, a violation of the statutes cited above, The Plaintiffs allege that these acts
of Baptist are contrary te the ahave-cited laws and interfere with the right of a
paticnt to be admitied to a hospital and be treated by a doctor of his or ber choice.
Therefbre, the Plaintiffs allege that Baptist's Economic Credentialing policy v
tartiously interferes with the Plaimtiffs’ rclationships with their patients and
tortiously interferes with the Plaintiffs” relationships with referring physicians.

In order to obtain a preliminary injunction, Plaintiffs’ must prove under Rule
65 of the Arkansas Rules of Civil Procedure both irreparable harm ta themselves
and a likeliboad of success on the merits, Plaintiffs allege that without an
injunction, Baptist’s efforcement of their policy will freparably harm Plaintiffs in
three woys: 1) by harming the dactor/patient relatiopship; 2) by causing irreparable
harm to patients through inconsistent health care; and 3) by imreparably damaging
the reputation of the Plaintiffs.

DISCUSSION
L Toeparahle Harm '

1. Tlm Doctor/Patient Relationship

The relationship of doctor«patient is unique. The loss of this
relationship, even tempararily, canses. irreparable damage to the doctor and.the
patient. Thers is no adequate remedy at law because the loss is 8 loss of a ope«time
oppartunity. :

Morzeover, Arkanaas Department of Healih-Rules and Regulations for
Hospitals and Related Instifutions in Arkansas, Section S (A)(10)states that. ** The
bylaws [of ap institytion] shall ensure admigsion of patients by a physician],] '
paticnt chaiee of physician and/or dentist and emergency care by a physician.” 1
interpret this to mean that an otherwise qualified doctor must be granted access to
his patient for the purpese of treating his patient, if that is what both the doctor and
patient want, Or, stated another way, a haspital Gannot deny the services pfa -
physicien of the patient's chojce if the hospital admits the patient and accepts the
patient’s Insurance company or Health Maintenance Organization to cover any part



of the patient's hospital expenses.
. 2. The Harm to Patients through Incoxnsistent Healtheare

The physicians raise the possibility of having patients that cannet be
referred to Arkansas Heart Hospital hecause the patient’s insurance plan or health
maintenance arganization does nof. cover medical services provided at AHH or only
provides coverage for services at a Baptist facility. The effect of Economic
Credentialing therefore is to prevent a prospective or existing patient from beirg
treated at the only Tacility available through insurance to therm by the doctor of their
chaice, possibly resylting in inconsistent healtheare.

3. The Reputation of the Plaintiffs

' Baptist states that the granting of the injunction requested by the
doctors will barm Baptist’s reputation becanse the only inference to be drawn is that
Baptist has violated state and federal statutes. The dactors state that, on the other
hand, in addition to the disruption to the dector~patient privilege, thejr reputations
will be barmed if they are not granted privileges or renewal of their privileges .
because the non-renewsl must be disclosed to insurance companies and to other
hospitals, A real possibility exists that the denial of privileges to a doctor on purcly
¢conomic grounds would be interpreted by patients as reflective on the dootor’s
competency as a physician and disrupt the doctor-patient telationship. Both sides
have valid poits. However, the fracture of the dactor-paticnt relationship is
paramount, and, therefore, the equities and public policy weigh in favor of the
- doctors.

I Bar to Enjoining Criminal Activity

Baptist cites the bar to enjoining criminal activity. However, as the
doctors point out, Justice Robert A. Leflar was quoted by the by the Arkansas
Supreme Court in Masterson v, State Ex Rel. Bryant, 329 Ark. 443,949 S, W.24 63
at 64 (Ark. 1997), stating: :

~ That equity will not act to restrain ordinary violations
of the criminal law, but will leave the task of enforcing
the criminal laws to courts having criminal jurisdiction, is
hasie leaming in our legal system, But it is equally



basic that if grounds for equity jurisdiction exist in a
given case, the fact that the act to be enjoined is .
incidentally violative of 4 criminal enactment will not
preclude equity’s action ta enjoin it

Bapuist argues that Dr. Leflar went further in his analysis, stating that
injunctions against criminal acts are sustained when the threat of punishment is not
a detertent , or becanse it is difficult To obtain a jury conviction, However, as
pointed out by the Plaintiffs, Baptist wauld not voluatarily delay cnacting its palicy
unti] the conclusion of the court proccedings, and apparently will not be deterred
short of an injunction.

L

On all of these points, it appears likely that the plaintiffs will ultimately
prevail at trial. '

ox oK

. Thercfore, it is hereby ordered and adjudged that until a full heariog on the
merits of this casc, defendants are enjoined from enforeing its Econamic
Credentialing policy against the plaintiffs and must grant them privileges at its
hospitals if, but for the Economic Credentialing policy, the doctars meet the criteria

for privileges.
IT IS SO ORDERED. 3 K
- COLLINS KILGORE
WAR 2 9, 2004

. DATE
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¥ % St Rita'S““

5?' Medical Center
December 1, 2004

To All Medical Staff Members:

-St. Rita's Medical Centfer Board of Trustees has approved the addition of a Financial
Conflict of interest policy to our Medical Staff Development Plan in an effort to
strengthen relationships with committed and independent physiclans who support our
mission.

The policy, which |s effactive iImmediately, reserves medical staff membership and
privileges for those physicians who can parfner with us to advance hospital / community
goals as well as Insure patient choice of hospital/traatment facility. For example, staff
members who have entered into employment agresments with competing health
systems or whose medical practice is managed by a competing health system which
results in material conflict of interest may not ba sligible for appolntment or
reappaintment to the medical staff.

Physiclans who are impacted by the policy and have utilized Medical Center sefvices
can refain eligibllity for staff status. The policy, which has been established by the
Board of Trustess, asks for self-disclosurs of relationships as part of the application
process for appolntment or reappointment to the medical staff.

The attached Information is being provided to assist you in understanding this palicy. If
you have questions that remain unanswered, please do not hesitate to contact me
(419.225.,9100),

Sincerely,

Jim Reber

President and CEQ

Rita's Medical Center 730 West Market Street Lima, Ohio 45801-4667  TELEPHONE: 419/227-3361

B A Member of Catholic Healthcare Partners

i



ST. RITA’S MEDICAL CENTER
FINANCIAL CON;!'LICT OF INTEREST CREDENTIALING POLICY
DATE ADOPTED: September 24, 20604

POLICY
A,  Prohibition Against Material Financial Relationghips

Tt is the policy of St. Rita's Medical Center (“SRMC™) to prohibit members of SRMC'’s
Medical Staff from having 8 material financjel relationship with any health care system ar hospital
(or an entify controlled by a health care system ar hogpital) or any other provider of health care
services (i.e., an. ASC, a physician group practice, an IDTF, or a clinical 1eb) not affiliated with
SRMC that competes with SRMC.  All members of the Medical Staff and spplicants for
appointmznt or resppointment to the Medical Staff ate required to discloss to SRMC all marerial
finaneial relationships.

All applicants for eppointment or reappointment to SRMC’s Medical Staff shall fully and
truthfully complete the Conflict of Interest Questionnaire attached ta this policy disclosing all
material finanoial relationships to SRMC. If an applicant for appaintment or reappeintment to the
Medical Staff is determined to have a material fingneial relationship with any health care system or
hospitsl (ar an entity controlled hy a health care system or hospital) or any other provider of health
cere services not affiliated with SRMC that competes with SRMC, such applicant’s spplication for
appointmeat or reeppointment to the Medice] Staff of SRMC may be denied.

_ All individvals on the Medicel Staff of SRMC shall have a duty 1p supplement the aftached
Conflict of Interest Questionnaire attached to this policy within fifteen (15) days of the adeption of
this policy or entering into a maerial financia] relationship, If an individual cuwently on the
Medical Staff of SRMC currently has or entezs into 2 material financial relationship with any health
care system or hospital (or an entity controlled by 2 heelth care system or bospital) or any other
provider of health cars services not affiliated with SRMC that campetes with SRMC dwring the
term of his/her sppointment to the Medical St=ff of SRMC his/her Medical Staff privilages and/or
membership appointrent may be revoked immedistely, Revoeation of Medical Staff privileges
and/or membership appoimment for violation of this policy is not an event reportable to the
National Practitioner Date Bank. '

B.  Definition of Material Financial Relationships

Far purposes of thig polioy a material financial relationship ghall include, but is not limited
to the following:

()  Employment Relationship: An employment relatipnship with a hogpital ar hiealth
care system (or an entity controlled by  health care systezn or hospital) or any other
. health care provider not affiliated with SRMC that competes with SRMC.

fResATA 2 )
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@) Independent Contractor Relationship: An independent contractor relationship (such

as pajd medical director, paid consulfant or ingome, guamantes) wherehy the
individyal receives more then de minimis compensation from a hospital or health
care system (or zn entity controlled hy a health care system ar hospital) or any ather
health care provider not affilated with SRMC that competes with SRMC. An
individual providing services on an infrequent basis will ot be deemed to have such
a material Snangial relationship.

()  Contractugl Relationship: A contracinal telationship pursmant to which an
individual's professional practice’ or the professional practice employing the
individual js managed by e health care systam or hospirel (or an entity controlled by
a health care gystem or hospitel) not affiliated with SRMC.

(4  Investment Interest: Holding a partnership inferest, membership interest, sharcholder

intezest or other ownership or investment inferest directly or through a group practice

in any hospital or health care system (or an extity controlled by & health care system
or hospital) or any ather health care provider not effiliated with SRMC that competes

with SRMC

Membel;ship alone on the medicgl staif of another hospital or health care system not affiliated

with SRMC ix not. a material financial relationship for purposes of this pelicy.

of Exceptions

The Chief Exeentive Officer of SRMC may grant individual exceptions ta this policy
prohibiting members of the Medical Staff from having a material financial relationship with a health
care system or hospital (or an entity controlled by a health care system ar hospital) or any other
provider of health care services not affiliated with SRMC that competes with SRMC. I
determining whether or not fo grant an exception fo this policy the factors to be considered shall
incinde, but shall not be limited to, commumity need, availability of services, scope of the conflict,
end staffing needs for effective operation of SRMC. The reasons for snch exceptions will be
documented in writing end the benefits accruing t0 SRMC mnst sufBeiantly putweigh the risks
preseqted by the conflict of inierest ceused by the materdal finaneiel relationship present between
the practitioner and the competing health care entity,
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- Qctaber 25, 2004 . ,
The Medical Executive Committee
Lawwood Regional Medical Center,
Fort Pierce, Florida '

Tao Whom It May Concern,

. This letter is to document why ] have chasen to resign my position at Lewnwood
Pavilion. I have cohcerns about my anthority to make clinieal decisions regarding patient
care, and feel that ] have been pressured to pursue freatment for petients that is financially
rewarding ta the hospital, but nat necessarily in the patient’s best interest. My coneerns
became more apparent when it was implied that my employment at the hospital was
conditional on my agreement to proceed with Electroconvulsive therapy in the future.

Electrocanvulsive therapy can be beneficial to some patients, but in my opinion it
should be the treatment of last resort and should not be used without carefusl analysis of
the risks and bepefits. Since I felt threatened when I made a decision to hold on
proceeding with ECT (Elestroconvulsive Therapy) training, I had serious concerns about
my authérity to decide wha would be a good candidate for this therapy, Furthermore,
those who were pressyring me to obtain ECT training for fiturs use were nof physicians
and not responsible for the well being of the patient, T feel this situation has several
conflicts of interest and ethical considerations that conld potentially harm patients.

It was therefare necessary for me to submit my letter of resignation effective
sixty days from October 21, 2004 pursuant to Paragraph 3.2 of the Employment
Agreement dated April 1, 2004 between Lawnwood Medical Center, Inc. and Ed Jackson,
M.D. I believe that Lawnwood Medical Center, Inc. has clearly viplated the provisions
of Paragraph 11 of the referénced agreement “Patient Care” by failing to allow me fo
exercise complete contro] over the freatment of patients, I would, however, like to thank

. ray colleagues in Psychiafry and in the Medical Executive Committee for their support -
. and guidance, ' '

Singerely, S
o Gretan ~72

Ed Jackson M.D.

1
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ARTICLE XX
GUTIDELINES FOR EVALUATING CANDIDATES
FOR FRIVILEGES IN OFPEN SFECIALTIES
A, Misien ‘

Eastern Ideha Regiona) Medical Cemter is committed to providing to the community

a full range of health care services of the highes; quality, This mission ia furthered by

the selecyion and rerendion of qualificd practitioners an the medical staff who share the

Medical Centor's mission. Specifically, in furtherance of this mission, the Medicsl

Center sesics:

(1)  To select ang rerpin qualified practitioners who are:

(@)  able to provide timely care to their patients;

(®) committed to care for all Medical Center patients, rogerdless of ther
abllity to pay,

(¢) committed toutilize the Madjca] Center's fucilitios to the fullest extent
poieihle cansisent with sound medicyl judgment and their parients’
medical needs, 35 29 to permit the opgoing monitoring snd evaluation
of their practices; and

(d)  willing to make an active commimment to axsist the Madical Center in
continually oversesing and improving the Medical Center's facilities
and gervices; .

()  To have appropriste faqilitiey and equipment and ensure that they are used
efficiently and cost-sffectively by selecting and retaining osly thoge clinically
campetent pracritioners who intead to use them appropriately: and

(3  To canrinually monitor the quality of the sérvices that the Medical Cemer
provides,

B.  Threhald Criteria

Only shose applicanits who satisfy the following threshold criteria shall be eligible for

medical seaff appointment and clinical privilegea a1 Eastern Idsho Regional Mesical

.



Cemer,

8y

@)

®

@

®

The applicant must have dn unrestriced Idahip license and feders] DEA
mumber and Idaho controlled substance ragiseration (if needed to practice in
hia or her gpacialty).

The applicant mpx be willing and zhle to provids timely care to his of her
prvients, as defined in bylaws, policies or rles and regulations,

The applicant must have professional liahilisy insurance coverage in form and
amaunta that sr¢ satipfactory 0 the Madical Center and no unpausl
malpractice litigation history,

The applicant must be baard certified by the appropriate board of the
American Baard of Medical Specialties, the Amesican Board of Oral and
Maxillofacial Surgery, o the American Board of Podiatric Surgesy, ot have
completed the educationa] and clinieal Tequirementy for an application for

certification in his or her specialty to he accepred by one of those boardeand

be worlking tpward board cerdfication. If the applicant is not board eertified
at the time of the injtial inquiry, boerd coptification mmust be obtained within
five years of the completion of the educationa! and elinical requirements in
order for the individual to be cligible to spply for appolimment or
regppointment and clinical privileges.

The applicant R postens excellent profeasional credentials. As & fhreahold,
the individual must demonstrme;

concidered.

medicyl mxff snd

"The valear of cortificarion by vhe American Boand of Medlcal Specialtics may alse be
E?;‘iw:hmd i

ipplying for resapplication Mt démoutrats current competence in their respoctive

fipids, abiliry w perform the clinical privileges reqnesad and an adberrace 1o the standarde of character
#nd ethics cxtablished in thelr naypadtive professiopt.  Agy quatification requirements in thix articc or
any ather amicle of this plan pat required by law or by gavornmental regulation muy be wiived at the
diacrerion of the wadical center and the Baard ef Triumees npon meoramendstion of the Execive
Comminse, wym detqmination thar such waiver shall perve e bost ingerests of the padents at te

tvestica] cey,

-9



®

™

®

®

{8) @ reputation for good character and ethical practice, as wall as an
ehiliry to work coaperarively and harmoniously with athers;

(®)  no histary of criminal conviction nor disciplinary action by any
licenzyre board pr governmen: agency; and

(®) o history of disciplinary sction or revacavion, auspension or
restriction of clipical privileges at this Medical Cenrer or any othes
Medical Center,

The applicant muat be willing to actively utilize the Medica] Center's facilities

§0 me t0 permit feasonable monltoring snd evaloarion of hisher practice in

accordance with the Medical Center's quality assessment/performence

improvement plon apd JCAHO siandards, and to promote and cngure

familiarity with the Medical Center's facilities amd practices.

The applicant must disclpse '3/ he has 2 contracy, employment or investment

interest with an entity that would cause his or her financial interests to be

aubstantially in confict with the Medica] Cemar’s comminnent to the

community or provids a significent economis incentive far the practitionar 1

refer patients 1o ather facilitios ar otherwise discriminate against the Medical

Center in the referyal of patients for reasons unrelated tp patient preference or

medical needs. The Medical Comter will upilize the provess detailed in Section

C of this Amicle to request thia information from the applicans.

Applicants munt be willing to havea full-time pructice in the Medica) Cester's

service aren. A full-time practice shall he defined to be 2 minimum of 40

woela per year and 8 minimum of thees daye per week *

The applicant must satixfy all of the specialty-specfic oriveria thet exist in the

specalty in which he or she wishes 10 practice,

iy threshold criterion docs net apply whea the Mufical Steff Development Play indicates thay
A wpezialty it opep fr samocag other than § Adlime pracidonar and the potcatial applicant secky to fill

uch sn opaging,

=10~
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(10)

()

(12)

If pn initial applicant is derermined to be incligible for appointmen, his or her
application ghall not be processed and appaintiment will not be pranted. I¥an
applicant for reappoimtment is determined to be ineligible for reappaintmen,
his ar her current medical staff appointment shall continue undl its namral
expiration.

A deterunation of ineligthility to seek initia| zppaintment and clinical
privileges shall not be ¢ansidered an adverse prafessional review action, and
shell not be subject to the hearing and appesl provisions under the
Appointment Palicy nor canaidered  denial of appointment. Similarly, such
a dererminarion shall nat be reportable to the National Practitioner Dara Bank
ar the Stere Medical Board.

Nothing in this Mcdica] Steff Development Plan or in the Medical Staff
Bylaws requires the Board of Trustoes to grant privileges to 2 physician who
satishes tho mindmum criteria set forth in this Plan or in the Medicat Staff
Bylaws.

g I Iu I|l-.. nll: i I I

®

During the pre-applieation, applicstion, or re-application process, a copy of
thesé eriteria ahall be provided ta all applicants eod they will be asked ta
indicata whether or not they have a Sinencial relationship with or concemning,
ar an invesyment interext in, 8 Competing Entity,! If the applicant repliex in
the sffirmative, 2/he shell b required to Mpply appropriate information
concermng that financial relationship or investment intercast (hereinafter
“Finpncinl Relationship™) to the Board. Failure to provide relevant
information to the Medica] Center will result in the applicarion being deemad
ncomplets. Incamplets applicatians will not be processed. Tha purpose of

The tern) "campeting eqrity” sxty compeing fasility, baepital, providey/sayor
mﬂnﬂnmhﬁﬂﬂapﬁaﬂmﬁdwﬂ:ﬁapﬂdm&hamﬂmmw
mn jpvediment iphaest
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the information will be to wazist the Board in determining whether the
Financial Relatianship is significan and i3 inconsistent with, or detrimental
to, the interens of the Meadical Center.

(2)  The Board, or a designated subcommittes, shall revicw the information

collected pursuant to the abave provisions to determine the tmplementasion
; of the provisiops of Article IT, Part C, Section 3.

i (2)  If the Board, or its subcammittes, makea the determination that the

applicant hus » significant economic conlict, it shall notify the
individuai that the applicant is not eligible tavote of to hold leaderzhip
positions s described in Articls II, Purt C, Secion 3.

(b)  Iftho Bonrd js upahleto reach a definitive decisiqn about whether the
applicant has 2 significam conflicr or if the Board determines thas an
epplicant who ia aiready a member of the Medical Staff of the Medical

* Center ang in re-applying Sor medical staff agpointmesst and clinical
privilegea has a significant conglict, it may specify thas appoinement
g clinica] privileges are subject to the following terms:

0

any porson who resides within the Modical Canesr’s primary
seTvice area and ia in need of services available at the Medical
Cearer, inpatient or owpatient, will not be referred by the
physician (o the Medical Center or Yo a Competing Entity
aclely an the basis of economic incentives resulting from the
Fhynician*a Financial Relatlonship with a Competing Entity,
Refernals 10 1 Competing Entity thar are unrelated to pazient
preference, spa:lﬁc medical needs, or vhird pany payor
requirements will be presumed 10 be motivated by the
physiciai*s Financia] Relationship with the Competing Entiry;
Frior to referring any paticnt to suather facility, the physician
will advise the patient of whether the same or similar servicea

12
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are avpilable at the Madical Cenrer:
Noncomplienes with any of the abave terms will be desmed to
consyinite & volunrery and unlimeral relinquishment of appaintment
and clinieal privileges by the physician,

Practitiapers who are appointed 10 the medical staff having a Financial
Relationship with a Compering Entity are subjecy to the following terma:

®

®

Such practitioners are inaligihle 10 vate ar hald office or aerye as
cheirperson of pnry clinical depertment or medical staff committee for
aslong s the Financial Relarlonship with the Competing Entity exsts,
X en applicant for reappointment has already been elected or
appointed to a leadership position for his or her nex ferm of
appointment, ar has aiready begun to serve & term 28 an elocted ar
eppointed offjcer or committes member, s/he shall be considered ta
have volunsan]y resigned that pasition as of the effective date of the
Fingncial Relntionship with the Competing Entity.

Such practitioners may be assigned ta take FR. and servics cell* by the
decigion of the Board or by the decizion of the admipistrafion of the
Hospital in accordance with Medical Center palicy. The call schedule
it the property of the Medical Cenrer, Servioe on the call rasteris an
obligation, not & privilege. The call service is intendedl 1o serve the

, best intereats of patients in the cammunity by praviding roung-the-

clock reaponss 1o paticnts’ cmergent medical needs, The call roster
i nat & physician referral service and i1 not 1o be wreated ay puch, It
is the policy of this Medical Cermer ta treas each patient arriving a2 the

“The caY] schedula la 1 M of medical staff phys)ciang who are on call for duty in Uiree sipations:

(1)ifmcuungmcytp¢mmuadsqu\hd stleince in depermining if an emergancy medical
eanditian exie; (2) if an smcrgepcy eonditian exivu and the Medical Canter noeds an on ol physicin Yo
mmmmmmnma)rowmumziuhmwwﬂwmwu
tottse of their cere and weamment. -

13-
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ER as having made a chaice 0 receiva treatmeny at this Medical
Center. Practitioners serving on the call roger are expected 1o
ohserve this policy.

If the Board detepmines that a practitioner ia using the call roster 1o
divert patiems to other facilities for reasons related to vhat
practitioner's financia] or other gain, it may, in its discretion, remave
that pracifianer from the call list. Sinca service on the call Hst is not
a clinical privilage or g benefit of medical siaff appointment, such a

determination shall not implicate the hearing and appeal pravisions -

under the Appoinmment Palicy or be considered a denial of
eppointment,

If the Bosrd determines by objective criterin that a practitioner is
diverting patients to other facilities for reasons related to that
Practitioner's fingncial or other gain, # may, in ity discrerion, remove
that praciitionsc*s appointment and clinical privilegos,

Upon a Board determination that & practitioner has diverted patients
cansistent with the abave terma, that practitioner will be deemed to
bave valuptarily and unilatesally relinquished his sppointment and
clinical privileges.

To avoid the possibility of ineligihility for medical saff leadership or
participation qn the ER. or service call schedule, an applicant may provide the
Hoard with a letter of intent, prior to entering into any Financial Relationship,
that describes his or het intended Financial Relationship with an egmity thar
mey cormpete with the Medical Center. The Board will review the letter and
requent additions| information, ifnecessary or helpfil. The Board will provide
the applicant with a response 84 10 whether the arrangement would constimute
3 Financial Relmonship with & Compering Entley.

If sfter application and before re-application & physician acquires 1 financial

«l4-



relationship with or concerning, ar an investment interest in, & competing
entity, the physician shall within thiry (30) dayy edvise the Roard of Trustees
of such fact and pravide to the Board of Trustees the necezsary information
concerning thet Sinancial refationship or investmen inrereat.

ARTICLEII

GUIDELINES FOR DETERMINING NEED FOR ADDITIONAL
YRACTITIONERS ON AN ANNUAL BASIS AS AN EXTENSION OF
THE MEDICAL CENTER'S LONG-RANGE PLANNING PROCESS

A

Bl

. Each detcrmination hall be besed on the Madical Center's neod or plan ta:

(1)  provide hetver or more comprehensive services;

" (2  promale the efficient wilization of ita facilities; and

(3)  enhance its financial viabifity and thua its ability ta serve.

(4)  determine what new services should be offered;

(5)  determine what services should be phased out;

(6)  determine whot servicas showld be expanded or reduced;

(7)  determine what additional speciafties are needed; and

(8)  determine what geogrephic ar demographic sreas should be served,

The reparts and inforiration provided by each depamnent ghief ara critical to
the periodic reevalugtion afpractitionerviilization snd medical staffing necds,
The Medica] Staff Devalopment Cormmittee or its designated representative
shall solicjt informarion from time to time from each department chicf
regarding Medical Cenjer and patient needs. Information sought fram each
department chiefwill relate nat only vo his or her department, luzts perceived
needs within the Medical Center snd community generally.

Active Stalf pructitionery ahall be surveyed periodically to determine their
views on scrvices nesded, am'qummuucm of facilitic 20d medical staffing
Needs. ‘ '

The Chief Executive Officer of the Medical Center or his designes sbal] report

!u.
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