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Mr. Chairman and Members of the Committee:

Good morning. I am Dan Blue, a member of the North Carolina House of
Representatives and President of the National Conference of State Legislatures (NCSL). Today,
I am presenting testimony on behalf of the nation's state legislators, of both parties and from all

50 states and the American commonwealths and territories.

I appear today also as part of the so-called Big Seven, the coalition of major state and
local organizations that includes NCSL, the National Governors’ Association, the National
League of Cities, the Council of State Governments, the National Association of Counties, the
International City/County Management Association, and the United States Conference of
Mayors. The Big Seven are united in calling on Congress to pass a package of six bills dealing
with state-federal relations, including the Regulatory Right to Know Act (S.59), the Regulatory
Improvement Act (S.746), an Act Establishing a Congressional Office of Regulatory Affairs (S.
1675 from last year), the Federal Financial Assistance Improvement Act (S. 468), the Mandate
Information Act (Section 5 of H.R. 350; also to be included in a Senate anti-preemption bill), and
the Government Partnership Act (still in the drafting stage). I want to thank the several members

of this committee who have agreed to sponsor or co-sponsor one or more of these important bills.

The focus of my testimony today will be on the last and in many respects the most

v *
important of these six bills, The Government Partnership Act. Passage of this bill is important
because it deals with what NCSL and the Big 7 see as the most vexing of our current problems in

state-federal relations. I am referring to the problem of federal preemption of state and local law.



Federal preemption of state and local law presents a very serious challenge to our
constitutional system of federalism. This challenge results first from the propensity of federal
courts, agencies, and the Congress to preempt state law without careful consideration of the
consequences of such action. Second, it resuits from agencies and courts acting to preempt state

laws in circumstances where it is not at all clear that Congress intended to authorize preemption.

Every year, new federal statutes, administrative rules, and court decisions preempt or
displace state laws. Interest groups that have been unsuccessful in pursuing their agendas at the
state level increasingly are tempted to "forum shop" and come to Washington, D.C., seeking
federal preemption to reverse state legislative or court action. Too often, these interest groups
are successful in undoing the work of sponsors of state legislation who may have labored for

months or years to pass a bill.

The cumulative effect of such federal preemption of state law is to reduce the
effectiveness of state and local governments. One of the advantages of federalism is that allows
for greater responsiveness and innovation through local self-government. State and local
legislatures are accessible to every citizen. They work quickly to address problems identified by
constituents. The large number of state and local legislatures encourages innovation. A new
policy is tested in one jurisdiction. I£ it works, other jurisdictions try it. If a mistake is mad?, it
can quickly be corrected. But, if the policy jurisdiction of a state or locality has been preempted,

then it cannot respond and it cannot innovate.



The most insidious consequence of preemption, in other words, is its impact in the future.
Because of preemption, the policy jurisdiction of state legislatures, particularly in the area of
business and economic regulation, shrinks every year. There is almost no movement in the
opposite direction, in which Congress withdraws from a policy field while leaving states free to
legislate. Legislation withdrawing the federal government from fields of economic regulation

ordinarily includes language preempting state regulation of the affected industry.

Conversely, when the federal government imposes a new economic regulation, courts and
agencies often find that the "scheme of federal regulation is so pervasive" that it has "occupied
the field" thus barring even non-conflicting state regulation. Where there has been a finding of
"field" preemption, state regulation will be barred even when state standards are simply more
stringent than or supplementary to federal standards or even when state law merely touches

tangentially on the same subject as federal legislation.

Now, if you are not a state legislator but perhaps a member of Congress, then you may
ask what is the harm and indeed are there not benefits to a centralization of legislative and
regulatory authority, particularly as it affects business and economic activity. Let me suggest

that the harm done is considerable.

Federal regulatory agencies are not always successful in their mission of protecting the
public. Moreover, over the past twenty years there has been something of an abdication by the
federal government in such fields as consumer, environmental, and public health and safety

protection. And, federal regulation, is often sluggish, bogged down in the elaborate federal



administrative process and able to respond only slowly to the demands of the public. Federal
agencies, in other words, frequently are surpassed in performance by state officials who often

can act quickly and effectively to protect their citizens.

States can act more quickly and aggressively because the structure of state administrative
law is simpler and allows for swift decision-making. Also, state regulators are often more
responsive to public opinion. For example, in most states, a popularly elected Attorney General
is responsible for enforcement of antitrust, environmental, and consumer protection laws. State
agencies, especially when they work cooperatively, also may have more law enforcement
resources than comparable federal agencies. I would point in particular to the effectiveness of
cooperative efforts of state attorneys general in addressing public health, consumer protection,

and antitrust issues.

Indeed, it is often the effectiveness of state law enforcement and of state law remedies
that results in efforts here in Washington D.C. to preempt the states. And for this reason, I
believe it is important not just to state legislators but to all Americans that you pass legislation to

limit federal preemption of state law.

All of us should be concerned about the cumulative and long-term effects of federal
preemption of state law, for the simple reason that it undermines the effectiveness of state and
local government. Justice Brandeis's saw about the states being the "laboratories of democracy”

is both a cliché and a fundamental truth. There is a reason why policy innovations often arise at

the state level. Americans expect their state and local governments to act quickly and efficiently



to meet their needs. They expect that state and local officials will do what it takes to solve a
problem - that we will find a way. State legislators and city council members know this as well
as anyone. We are the frequent recipients of the proverbial midnight phone calls from outraged
constituents who have a problem and want it fixed and fixed now. Well, the truth is state
legislators and city councils are not able to respond quickly and effectively if their authority has

been preempted.

Let me stop and make clear at this point that I am not and NCSL is not challenging the
wisdom of the Supremacy Clause. Nor am I suggesting that Congress's policy jurisdiction ought
to be sharply limited. I do not suggest that we ought to return to the Articles of Confederation or
that we ought to return to a pre-Civil War or pre-New Deal conception of states' rights, in which
the federal government and this Congress is reduced to a passive role, unable to respond to social
and economic problems with appropriate domestic legislation, which may, where there is a direct
conflict, appropriately preempt state laws and regulations under the Supremacy Clause. Rather, I
am making a proposal for modest changes in congressional process and federal law that, I

believe, will resolve the current problem of snowballing and out-of-control federal preemption.

All we need is simple legislation that ensures three things:

e Before it acts to preempt state law, Congress will be well-informed about the implications of

such action;



e Congress will establish an internal process for making it much more clear to agencies and the
courts when it intends to preempt and what the limits are on the scope of such preemption;
and

e Congress will provide guidance to agencies and courts, in the form of a strict rule of
construction, so that court decisions and agency rules preempt state law only when there is a

clear statement of congressional intent.

As a practical matter, the need for greater clarity in congressional intent goes to the heart of
the problem. A review of the case law, I think, will bear me out when I say that most preemption
cases do not involve an "actual conflict" between federal and state law. In other words, the cases
do not ordinarily turn on explicit provisions in federal law providing for preemption or on
circumstances where it is physically impossible for an individual or corporation to comply with
both state and federal laws. As a 1991 report of the Appelate Judge's Conference notes:
"Supremacy Clause cases typically call on the courts to discern or infer Congress's preemptive
intent.” The report goes on to say that: "By their very nature, implied preemption doctrines
authorize courts to displace state law based on indirect and sometimes less than compelling
evidence of legislative intent. This indirectness in turn suggests a greater potential for

unpredictability and instability in the law."

The largest part of the preemption problem results from courts and in garticular
administrative agencies, in effect, reading preemption into the statute based on some theory that
it is implied. For this reason, I urge this committee to pass legislation ensuring a process under

the rules of the House and Senate for making it clear when Congress intends to preempt and to



provide for "a rule of construction” to guide courts and agencies in their reading of federal
statutes. This should limit overly-creative theories, based for example on such loose notions of
implied preemption as the pervasive nature of federal regulation, the peculiarly federal nature of
the interests at stake, allegations that state law "stands as an obstacle," or the "scope of authority”

granted to a federal administrative agency.

In conclusion, I want to emphasize that NCSL would like to see anti-preemption
legislation move forward on a bipartisan basis. Members of both parties should support a bill
that ensures a more thoughtful legislative process and that limits unjustified federal displacement
of state law based on creative theories of preemption by implication. Such legislation would
strengthen our system of federalism. It would also strengthen the role of Congress. Most
important of all, passage of anti-preemption legislation would assure the American people that
their states and local governments will continue to play a role in regulating the local economy in

a way that protects the public interest.

Mr. Chairman, members of the committee, I thank you for this opportunity to testify.
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